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DECISION, INTERRUPTED:  
 

BREAKING BIAS IN ARBITRATOR SELECTION 
 
 
One of arbitration’s unique selling points is the parties’ power to influence the 
constitution of their decision-making panel. Recently, attention has turned to the 
diversity – or lack of it – among arbitral appointments. This paper examines 
arbitrator selection by experienced arbitrators, with a critical focus on diversity.  
 

 
Diversity on arbitral tribunals was 
catapulted into the media spotlight in 
2018 when Jay-Z and his company 
Marcy Media won an injunction staying 
arbitration proceedings because the 
American Arbitration Association (AAA) 
failed to provide a single black arbitrator 
on the list of 12 candidates1 drawn from 
its complex commercial arbitration 
roster2 (see Box 1). 
 

The sentiment captured so effectively by 
the Jay-Z case reflects growing concern 
across society more generally about lack 
of diversity.  
 
Over the past few years, voices from 
across the spectrum of arbitration 
players have recognised the importance 
of increasing diversity in arbitral 
appointments. As well as broader social 
reasons, parties, practitioners, 

arbitrators, academics and institutions all 
acknowledge that diverse appointments 
are critical in legitimising the integrity and 
credibility of arbitration and in improving 
perceptions of the fairness and 
impartiality of the process.  
 
The good news is that changing diversity 
figures in arbitrator appointments is, in 
theory, something that can be achieved 
very quickly. In arbitration, an arbitral 
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panel lasts only as long as the 
proceedings. Every time an arbitration is 
commenced, an opportunity arises to 
appoint a diverse arbitrator to determine 
the dispute. This is very different to the 
landscape in court litigation, in which a 
judge is appointed to one of a limited 
number of spots on the bench, where 
they tend to remain until they retire. So 
how practically does the arbitration 
community increase diverse 
appointments? Effective guidance is 
needed on what the barriers are and how 
to overcome them.   
 
Arbitration institutions have led the 
charge in raising the diversity agenda, 
with all of the major providers of dispute 
resolution services in the US launching 
an impressive array of programmes and 
initiatives (see Box 2).  
 
Concerted efforts are therefore being 
made across the arbitration board to 
promote diversity and many individuals 
and firms have made commitments to 
the cause. In 2018, the American Bar 
Association (ABA) formally urged inter 
alia “all users of domestic and 
international legal and neutral services to 
select and use diverse neutrals” through 
the adoption of Resolution 105 (ABA 
Resolution).11 In a document 
accompanying the ABA Resolution, the 
ABA lists various action steps for 
different dispute resolution players. 
Relevantly for this discussion, the ABA 
encourages arbitrators to appoint diverse 
candidates to serve as chair, where the 
two party-nominated arbitrators on a 

three-member panel are required to 
select the presiding arbitrator.12 
 
Every individual arbitrator therefore 
has an important role and 
responsibility to play in selecting 
more diverse arbitrators. 
 
The groundswell of diversity initiatives 
and programmes is having an effect. 
AAA statistics, for example, show 
increasing numbers of female and 
ethnically-diverse arbitrators appointed 
to determine cases year-on-year.13 
Similar trends are seen across other 
arbitration institutions and dispute 
resolution organisations. Anecdotally, 
female arbitrators have reported sitting 
on multiple all-female panels and recent 
appointments have created a panel 
comprising entirely black arbitrators. This 
is very promising. But a great deal 
remains to be done. In some areas in 
particular, the needle seems resistant to 
being moved.  
 
Looking at the process of selecting an 
arbitrator, there are many stages at 
which diversity interventions could be 
targeted. Naturally, these vary 
depending on the appointment process 
dictated by the arbitration agreement. 
Arbitration organisations like AAA, JAMS 
and CPR often set the first hurdle with 
the degree of diversity on their rosters of 
arbitrators. On some ‘expert’ rosters in 
particular, such as the AAA’s roster for 
Large and Complex Cases, there are 
relatively few diverse candidates from 
which to choose. Where arbitrator lists 
are provided to parties to strike and rank, 
the candidates selected for those lists 

represent another opportunity. Finally, 
there is the selection process itself. In 
relation to this step – the ultimate choice 
of arbitrator – attention is usually paid to 
the role of the parties and their legal 
counsel. Relatively little thought is given 
to the potential power that party-
nominated arbitrators can play in, for 
example, appointing the third arbitrator. 
This is a significant oversight.  
 
In the case of a three-member tribunal 
where the usual appointment process is 
followed (i.e. each party appoints an 
arbitrator and then the two party-
appointed arbitrators choose the 
presiding arbitrator), the two party-
nominated arbitrators hold a third of the 
power to influence the make-up of the 
tribunal. In addition to this potential blind 
spot in arbitrator selection influence, 
there has to date been little rigorous 
examination of the thought process 
that underlies the ultimate choice of 
arbitrator or how diversity 
considerations feed into that process. 
While institutional efforts have focused 
their firepower on the pipeline of diverse 
candidates, there has been less 
discussion of the invisible psychological 
processes that influence decisions about 
diverse candidates.  
 
This paper examines the decision-
making process surrounding the 
selection of arbitrators, and in particular 
the biases that can influence an 
arbitrator’s selection of another 
arbitrator.  
 
The first part of this paper examines the 
unconscious factors that may influence 

Box 2. Diversity initiatives by arbitral institutions 
 

• The AAA Mission Statement promotes the AAA’s commitment to diversity4 and 
emphasises its focus on recruiting and training diverse candidates,5 including 
through the AAA Diversity Committee.  

 
• Judicial Arbitration and Mediation Services (JAMS) is also very vocal about 

its commitment to diversity, encouraging users to select diverse neutrals and 
offering specific “diversity inclusion language” to incorporate in parties’ arbitration 
clauses.6  

 
• The International Institute for Conflict Prevention & Resolution (CPR) 

created a diversity and inclusion model arbitration clause where parties commit in 
advance to nominating a diverse panel of three arbitrators.7 CPR also includes a 
Diversity Statement in its letters to parties ahead of the nomination process,8 and 
invites its users to sign its diversity pledge indicating their own commitment to 
selecting diverse neutrals.9  

 
• Similar initiatives have been launched across the wider international arbitration 

community as well, such as the Equal Representation in Arbitration Pledge, 
signed by over 4,700 signatories at the time of writing.10 

Box 1. Jay-Z, AAA & diversity 
 
 
 
 
 
 
When Jay-Z was selecting an arbitrator 
for his dispute, the AAA failed to 
provide a single black arbitrator on the 
list of 12 candidates.  
 
When Jay-Z complained about the lack 
of choice, the AAA sent a 
supplementary list with 6 further 
candidates, but of those alternatives, 
only 3 were black – and one of whom 
would have been conflicted out.3   
 
This situation, Jay-Z complained, 
breached his constitutional rights to 
equal protection and equal access as 
well as consumer protection laws. 
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arbitrators’ decisions by reference to 
psychological science on cognitive and 
unconscious bias. The second part 
reports the findings from two original 
research studies into the black box of 
arbitrator decision-making, looking 
specifically at the process arbitrators 
follow when called upon to appoint other 
arbitrators. Most commonly, this arises 
when party-nominated arbitrators in 

three-member panels are required to 
agree on the presiding chair, though 
there are other opportunities as well (see 
Section 2 below). 
 
The goal of this analysis is to gain an 
insight into how arbitrators undertake this 
important decision-making process – and 
how they might be influenced unawares 
in that process. Greater understanding of 

the nature of this critical cognitive 
process can then point to specific 
interventions and procedures to minimise 
the risk of bias. The third part of this 
paper therefore provides suggestions for 
arbitrators to help reduce the potential 
impact of bias in future arbitrator 
selection decisions.  
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1. HIDDEN INFLUENCES IN ARBITRATOR SELECTION 

 
 
1.1 Human judgment and 
decision-making  
 
Before we turn to a critical examination 
of our thinking processes around 
arbitrators, it is useful to understand a 
few features of how our brains work 
more generally.14   
 
Most discussions on the topic of 
decision-making usually open by noting 
that we all like to think of ourselves as 
fair and rational people. When we reflect 
on our own cognitive abilities, we believe 
that in general, we make good decisions 
based on a reasonable consideration of 
relevant data.  
 
When it comes to arbitrators, this desire 
to believe that we are rational and 
impartial decision-makers is far greater. 
This is not surprising. Fundamentally, an 
arbitrator’s primary purpose is to make 
fair and impartial decisions regarding 
both procedural and substantive legal 
matters. Arbitrators are required by 
applicable legislation and procedural 
rules to treat parties equally and to make 
fair, reasoned decisions. To 

acknowledge some potential fault in the 
process of making decisions does not sit 
easily with the core of an arbitrator’s 
professional identity.  
 
This leads to a rather sizeable blind spot 
when it comes to arbitrators considering 

the possible presence of bias in their 
own decision-making – in any domain, 
including their decisions to appoint a 
particular arbitrator to a panel. This 
failure to detect bias in our own 
judgments and decision-making is called 
the ‘blind spot bias’. It is ubiquitous 

Figure 1. Shepard’s Rotated Tables 
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across virtually everyone. In a recent 
study looking at the strength of the blind 
spot bias across individuals, only one of 
over 600 adults believed that they were 
more biased than their peers. Moreover, 
the researchers found that an individual’s 
susceptibility to the blind spot bias was 
unrelated to their intelligence, self-
esteem or actual ability to make 
unbiased decisions.15 
 
What lies in this blind spot is a host of 
systematic and predictable errors in our 
judgments and decision-making – so 
called ‘cognitive biases’, which 
distinguish our thinking in many 
situations as irrational and illogical. 
 
Visual illusions are a good metaphor for 
these cognitive biases. Visual illusions 
trick us into seeing something which 
differs from reality. For example, the 
‘Shepard’s Rotated Tables’ illusion16 
presents images of two coffee tables 
(see Figure 1). In reality, the two 
tabletops are identical to one another, 
but one of them seems longer and 
thinner than the other. 
 
 

In the same way, cognitive biases fool us 
into judging or deciding something that 
departs from rationality or logic. It is 
harder to point to these cognitive 
illusions because they are invisible, but 
they pervade many aspects of our 
thinking and are revealed very easily by 
cognitive tests. For example, the 
anchoring bias is where we rely too 
strongly on the first piece of information 
we receive in relation to a particular 
decision. Real estate sales provide a 
common example of this phenomenon in 
the real world. Often the listing or asking 
price for a house will set a buyer’s 
expectations of what they are willing to 
pay.17 In a striking illustration of the 
impact of this cognitive bias in the legal 
context, experienced judges were found 
to order longer hypothetical prison 
sentences when they threw a pair of dice 
that landed on a high number compared 
with a low number immediately before 
making their decision.18 
 
More than 100 different cognitive biases 
have been documented to date and 
there are undoubtedly many more which 
have not yet been studied. These biases 
occur because we are subject to 
cognitive limitations but we live in a data-

rich world. Every second, our brains are 
bombarded with enormous amounts of 
information across all of our senses – but 
we have a limited pool of attentional 
resources and a finite capacity to 
process that information. In order to 
make a decision or a judgment, we 
therefore very frequently rely on mental 
shortcuts (heuristics) to cut through the 
data. These shortcuts take the form of 
different mental operations or processes, 
such as over-simplifying, generalising or 
seeing apparent patterns.19  
 
Most of the time, these biases are 
adaptive or functional. They enable us to 
make decisions quickly and to operate 
effectively in the world. Without them, we 
would face analysis paralysis in the face 
of overwhelming levels of information. 
However, in certain circumstances, and 
especially when we come to make 
important decisions about other people 
in professional settings, cognitive biases 
can lead to injustice and unfairness. In 
the context of arbitrator selection, they 
undoubtedly create a sticking point for 
creating diverse panels. 
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1.2 Making judgments about 
others 
 
When we think about other people, 
including other arbitrators, our brains use 
the same processes of simplifying, 
generalising and otherwise taking 
shortcuts in our judgments about them. 
For example, when we think about or 
interact with different people, we 
automatically categorise them into 
different social groups. This sort of 
categorisation simplifies our perception 
of the social world by grouping people 
with similar features together and/or by 
imposing structure across multiple 
people. Often, we group people along 
dimensions which are immediately 
visible like gender, age or race. But we 
also delineate categories along any other 
factor we deem (consciously or 
unconsciously) as important in the 
relevant context – sports team fan, 
university education, law firm affiliation, 
pet preference etc.  
 
Most of the time we aren’t aware that we 
are doing this. As with other cognitive 
biases, categorising people into different 
social groups is a background operation 
our brain performs automatically when 
we think about them. It is an 
unconscious process giving rise to 
unconscious bias. 
 
In particular, the result of pigeon-holing 
an individual in a particular category is 
that we assume they possess certain 
characteristics which we usually 

associate with that category – whether 
positive or negative. For example, we 
assume that someone who attended an 
Ivy League college is likely to have 
excellent critical thinking abilities or we 
expect a lawyer who trained at a white-
shoe firm to be a tough negotiator. In this 
context, bias refers to the unconscious 
association of particular traits (positive or 
negative) to individuals we identify as 
belonging to a specific social group.20 
This, in essence, is stereotypical 
thinking. 
 
In addition to stereotypical expectations, 
there is another important corollary of 
our automatic propensity to place people 
into social groups. In addition to 
simplifying the social world, we also have 
a natural tendency to identify in any 
given situation with the social group to 
which we feel we belong – our so-called 
‘in-group’ (i.e. we categorise ourselves in 
the same way we categorise others). As 
with social categories, we have any 
number of personal in-groups (male, an 
arbitrator, African-American, Nicks fan, 
electric car driver, cyclist, vegan). The 
particular in-group identity which is 
triggered depends on the situation or 
context in which we find ourselves.   
 
This propensity subconsciously to 
identify our in-group is very strong and 
derives from our evolutionary history. In 
order for our hunter-gatherer ancestors 
to find sufficient food and shelter, it was 
essential to operate as a group. In the 
cut and thrust of the Palaeolithic period, 
close ties with an in-group were a matter 

of survival. However, the natural 
consequence of identifying an ingroup is 
that it necessarily creates an ‘outgroup’ 
comprising everyone who falls outside 
the circle of trust.21 This is the root of ‘us 
and them’. The delineation of ingroups 
and outgroups has fundamental 
implications about the way we perceive, 
think about and behave towards other 
people. Ultimately, social categorisation 
and the unconscious biases it creates 
have important implications for arbitrator 
selection, as we will see in Section 1.3 
below.  
 
1.3 Biases in arbitrator selection 
 
In many respects, the decision to appoint 
a particular individual as an arbitrator is 
analogous to a hiring decision in the 
employment context. Social scientists 
have identified a subset of unconscious 
biases which are especially germane 
when we make such decisions. For the 
purposes of this paper, we discuss four 
of these core ‘people biases’, and how 
they may affect arbitrator appointments 
(see Box 3). 
 
We cannot eliminate these biases from 
our thinking entirely. But we can lessen 
their power over our decisions if we 
understand when they are likely to arise 
and what impact they are likely to have 
on our perception of individuals.  
 
 
 
 
 

 
  

In-group Favouritism 
 
In-group Favouritism (or Ingroup Bias) is an umbrella term 
describing a host of different ways that we prefer or favour people 
we identify as members of our ingroup (‘one of us’) as compared 
with outgroup members. Particularly pertinent to this discussion, 
we tend to give preferential treatment to ingroup members (e.g. in 
distributing rewards or gifts) and we generally judge them more 
positively.22  
 
Appointing an arbitrator to a particular panel confers significant 
professional rewards over and above financial income – such as 
recognition, status and experience. Where the choice of 
candidates includes members of different social groups (e.g. men 
and women), Ingroup Favouritism will therefore unconsciously 
incline us towards choosing those candidates with whom we 
identify as being in our group.  

Affinity Bias 
 
Closely related to ingroup bias, we have a natural tendency to 
gravitate towards people we perceive as being ‘like us’ and away 
from people we feel are different from us. This is the Affinity Bias in 
action. If we reflect on those we like to network with at 
conferences, for example, this is probably something with which 
we are all very familiar. Being around and talking to people ‘like us’ 
engenders higher levels of trust and lower levels of anxiety. It feels 
easy and we like it. But it leads to the unconscious desire always 
to seek familiarity and similarity.  
 
In ordinary life, there is nothing wrong with the Affinity Bias per se. 
But in the context of arbitrator selection decisions, it can mean that 
candidates with characteristics which are different from the 
appointing deciders are not fairly considered. Before the final 
selection stage, the Affinity Bias also skews our mental rolodex of 
potential candidates because it impacts who we choose to spend 
time with at external events.  

 

Box 3. Biases in arbitrator selection 



RESEARCH PAPER                                                                                                                       CORTEX CAPITAL 
DECEMBER 2021 

 

© CORTEX CAPITAL LIMITED 2021      wwww.cortexcapital.org 
 

   

Halo Effect & Horns Effect 
 
The Halo Effect is our tendency for an immediate positive 
impression of someone to influence other judgments we make 
about them. For example, confident people are often also 
considered intelligent and competent. Similarly, attractive people 
are typically thought of (without evidence) as funny and kind.23 This 
is the ‘what is beautiful is also good’ principle.24  
 
Conversely, the Horns Effect (or Reverse-Halo Effect) is where our 
snap judgments about someone are unduly influenced by a single 
negative characteristic. In judicial decisions for example, 
defendants who are less attractive are punished more severely in 
fines25 and sentencing decisions than attractive defendants.26  
 
In arbitrator selection, this bias can lead deciders to discount 
unfairly a candidate who is relatively quiet or conversely to over-
estimate the skills of a confident candidate. This particular 
distortion created by the Halo/Horns Effect may differentially 
impact individuals from minority groups who may behave less 
confidently either because of a lifetime of social conditioning (as is 
often the case with women27) or simply because they are in the 
minority.  

 

Outgroup Homogeneity Effect 
 

Finally, we tend to perceive members of an outgroup as more 
similar (‘they’re all the same’) than members of our ingroup, who 
we view as diverse individuals – the Outgroup Homogeneity Effect. 
For example, while Democrats may view themselves as diverse 
and different from one another, Republicans tend to view them (i.e. 
Democrats) as more similar or more like.   
 
When it comes to distinguishing between potential arbitrators, this 
can lead decision-makers to overlook relevant details on one 
candidate’s CV while spending more time examining another’s. 

 
 
 
 
 
 
 
 
 
 
 
 
 

 

Box 3 (cont). Biases in arbitrator selection 
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2. TWO ORIGINAL RESEARCH STUDIES ON ARBITRATOR SELECTION 
 
 
Appointing an arbitrator is one of the 
most important parts of the arbitration 
process. But how do people actually go 
about choosing ‘the one’? There is no 
formal training available on how to 
pick an arbitrator and very little 
discussion dedicated to the topic at 
conferences. Understanding this critical 
decision-making process was therefore 
the primary goal of the first study 
reported in this paper. In Study 1, the 
author interviewed experienced 
arbitrators about their decision-making 
process around selecting other 
arbitrators for panels.  
  
Building on the findings in Study 1, the 
author then conducted a survey to 
examine some of the key factors in 
arbitrator selection across a broader 
population of experienced arbitrators. 
Study 2 was intended to measure wider 
trends in arbitrator selection including 
potential bias hot spots in the decision-
making process. Ultimately, 
understanding general approaches to 
arbitrator selection will point towards 

strategies designed to mitigate bias and 
increase diversity on tribunals. 
 
2.1 Interview Study 
 
The primary goal of the interview study 
was to gain an insight into the decision-
making process arbitrators go through 
when considering and selecting potential 
candidates for appointment. The 
secondary goal was to identify and refine 
areas of focus for a large-scale survey 
study. 
 
2.1.1 Method 
 
The author interviewed 12 experienced 
arbitrators for the purposes of this study, 
all of whom were Fellows of the College 
of Commercial Arbitrators (CCA). 
Arbitrators were interviewed together in 
groups of 3 to 5.  
 
Among those interviewed, there was a 
mix of different genders (5 female / 9 
male) and ethnicities (2 African American 
/ 9 White American / 1 White British). 

The majority of the arbitrators were 
spread over different geographies in the 
US, with one being UK-based and 
another (due to the pandemic) being 
Australia-based. Their experience 
covered a broad range of specialisms. In 
relation to appointing experience: 
opportunities usually arose in the context 
of the arbitrators appointing the chair 
when they were sitting as wing; a couple 
had experience appointing a 
replacement arbitrator where one from 
their existing panel had been 
disqualified; one had experience 
appointing a sole arbitrator while sitting 
on a specially-formed appointing panel; 
and over half of the arbitrators regularly 
provide informal recommendations on 
appointments to their network. 
 
The interviews comprised a semi-
structured discussion, following specific 
questions relating to the arbitrators’ 
decision-making process around 
selecting arbitrators. The interviews 
traversed a range of topics, with themes 
including the processes for: (i) selecting 
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potential candidates, including the extent 
to which diversity is considered as a 
factor; and (ii) deciding which candidate 
to appoint.  
 
 
2.1.2 Results 
 
The interviews produced a large volume 
of rich qualitative data on arbitrator 
selection. For the purposes of this paper, 
we focus on the findings that relate to the 
composition of candidate lists, due 
diligence around potential candidates 
and consideration of diversity as a factor 
in the appointment process. 
 

a. Candidate lists  
 
When required to select an arbitrator to 
determine a dispute, the majority of 
arbitrators consult their own ‘mental list’ 
of potential candidates. Usually, 
arbitrators think of someone with whom 
they are familiar, and who they consider 
to be a suitable candidate. One arbitrator 
captured this sentiment by explaining 
that “You go for someone you know”; 
another explained that, especially for a 
chair appointment, “you want a known 
quantity”. This potential pool includes 
individuals the arbitrator has sat with on 
panels in the past, as well as individuals 
they ‘know of’ – for example, from seeing 
them speak at conferences or 
recognising them as other CCA Fellows.  
 
A few of the arbitrators interviewed said 
that they consult official arbitrator lists 
during the initial phase of compiling a 
shortlist of names (e.g. ABA's Women in 
Dispute Resolution Directory of Member 
ADR Practitioners,28 the List of 
Arbitrators of African Descent with a U.S. 
Nexus,29 the Swiss Arbitration 
Association’s database30).  
 
 
 

b. Due diligence of potential 
candidates  

 
Most arbitrators reported referring to 
their own personal knowledge of the 
potential candidates when considering 
appointments. The arbitrators also 
undertake an informal ‘reference 
checking’ process where they consult 
close colleagues for recommendations 
regarding candidates who are not (or 
less well) known to them.  
 
This intelligence gathering process was 
described as an important part of the due 
diligence process behind arbitrator 
selection, because few arbitrators are 
comfortable appointing someone they 
don’t know themselves or who doesn’t 
come with a positive recommendation 
from a source whose opinion they trust. 
 
Where they receive a list of potential 
candidates to consider (e.g. where the 
AAA sends a selection of resumés), a 
few of the arbitrators reported conducting 
Google searches to better understand 
the backgrounds of candidates not 
known to them.  
 

c. Consideration of diversity  
 
There was a large degree of variability 
among the arbitrators in how they 
consider diversity when selecting 
arbitrators. For some arbitrators, 
diversity is seen as a very important 
factor. On one occasion, appointing a 
diverse candidate was made an express 
priority, with the arbitrator explaining 
that: “If you don’t make it a goal, it won’t 
happen”. Anecdotes were also shared of 
specific arbitrators who always sought to 
appoint a diverse candidate, wherever 
possible.  
 
For other arbitrators however, diversity 
was not considered at all as a separate 
factor. These were arbitrators who 
worked on specific types of disputes 
where lack of diverse candidates is 

perceived as a real difficulty, for example 
in complex commercial cases or large 
construction cases.  
 
Among the arbitrators who do consider 
diversity specifically, there was variation 
again in whether or not they raise the 
matter explicitly with their co-appointing 
arbitrator. Some arbitrators discuss 
diversity very deliberately when 
considering an appointment whereas 
others are reluctant to raise it, 
expressing concerns about appearing 
self-interested or agenda-driven. 
 
2.1.3 Discussion  
 
While few had consciously reflected on 
their personal process for selecting 
arbitrators, common patterns emerged 
across those interviewed in this study. 
Most arbitrators shared similar 
approaches both to shortlisting potential 
candidates and to researching any 
names put forward, for example. Further, 
analysing both of these phases of the 
selection process, it was clear that a 
personal recommendation is the decisive 
factor in any appointment. A candidate 
must be known and endorsed either by 
the decision-maker personally or by 
someone within the decision-maker’s 
trusted network.  
 
Arbitrators varied a great deal in the 
extent to which they think about diversity 
when selecting arbitrators, and in 
whether they raise the issue expressly 
with their co-decision-maker. The 
interview study therefore identified 
several significant barriers to 
appointment, notably the candidate’s 
reputation with the decision-maker or 
with their personal contacts. Another 
factor which emerged as important in 
appointment decisions is a candidate’s 
professional experience as an arbitrator. 
This and other aspects of arbitrator 
selection were explored in greater detail 
in the survey study. 
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2.2 Survey Study 
 
The interview study provided detailed 
qualitative information about the way 
experienced arbitrators approach the 
activity of selecting candidates to sit on 
arbitration panels, including their usual 
methods and thought processes. Study 
2 was designed to extend these 
findings to a broader population, 
examining in particular arbitrators’ 
views on their primary criteria for 
selecting candidates and their attitudes 
towards diversity on arbitral panels.     
 
2.2.1 Method  
 
One hundred and thirty-two (132) 
arbitrators responded to a short survey 
on their experience and decision-
making around selecting arbitrators.  
 
All respondents were CCA Fellows and 
were therefore themselves experienced 
arbitrators.31 There was a broad spread 
of sector experience and specialisms 
among the respondents. In descending 
order, arbitrators had experience in the 
following fields: commercial contracts; 
shareholder, joint venture and 
partnership disputes; intellectual 
property; construction; technology; 
insurance and reinsurance; banking 
and finance; information technology; 
energy; telecommunications; 
pharmaceuticals; international sale of 
goods; life sciences; oil and gas; hotel 
and leisure; investor-state; employment; 
real estate and shipping. 
 
2.2.2 Results  
 
In relation to appointing opportunities, 
respondents to the survey reported 
similar experiences to those 
interviewed. Almost all arbitrators (92%) 
are called upon to appoint the chair 
when sitting as wing; a large majority 
(70%) provide informal 
recommendations to their network; a 
smaller number (11%) had experience 
appointing a replacement arbitrator 
following a disqualification; and a few 
(4%) also appoint sole arbitrators when 
sitting on a separate appointing panel 
(see Figure 2). A handful of 
respondents mentioned separately that 
they also select arbitrators when acting 
as counsel.  
 
As for recent appointing experience, the 
majority of respondents (65%) had 
selected between one and five 
arbitrators over the past 2 years, with 

some arbitrators selecting significantly 
more. A small subset of respondents 
(12%) had made no appointments within 
the last 2 years (see Figure 3). 

Many of the arbitrators interviewed in 
Study 1 emphasised the importance of 
professional experience as an arbitrator 
when considering potential candidates. 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

Figure 2. Typical opportunities to select arbitrators 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

Figure 3. Survey respondents’ recent selection experience 
 



RESEARCH PAPER                                                                                                                       CORTEX CAPITAL 
DECEMBER 2021 

 

© CORTEX CAPITAL LIMITED 2021      wwww.cortexcapital.org 
 

Survey respondents shared similar 
views. When asked to rank a list of 9 
decision-making criteria by order of 
importance, professional experience 
came out on top overall, with subject 
matter expertise and personal 
recommendation coming in second and 
third respectively and diversity sitting in 
sixth position on average (see Figure 4.)  
 
The survey respondents elaborated on 
the issue of required experience, 
specifying that “sufficient” professional 
experience for many of them equates to 
between 10-15 years’ experience and/or 
arbitrating in the range of 10-20 cases 
with half of those going to award. Many 
respondents noted that such experience 
must be with complex cases. Subject 
matter expertise was also mentioned 
frequently as being important in 
determining whether a candidate 
possesses sufficient professional 
experience.  
 
There was a broad spectrum of views on 
the importance of diversity in arbitral 
appointments (see Figure 5). The most 
commonly-held view (41%) was that 
diversity is “moderately important” when 
considering potential candidates. A 
significant proportion felt more strongly 
about diversity, considering it to be either 
“very important” (24%) or “extremely 
important” (6%). The same number of 
respondents thought diversity was less 
critical, however. Some respondents rate 
diversity as “slightly important” (18%) 

while a smaller subset consider diversity 
“not important at all” (11%) in the 
selection of candidates.  
 
When respondents discuss potential 
candidates with others, a large majority 
raise diversity explicitly (see Figure 6). 
Thirty-seven per cent (37%) of 
respondents consistently talk with fellow 
decision-makers about diversity and a 
third of respondents (33%) sometimes 
raise the topic. The remaining 
respondents (30%) reported that they do 
not raise diversity in conversations about 
potential candidates.   
 
Only a small proportion of respondents 
(12%) had received lists of diverse 

candidates to consider when making a 
selection (here “diverse” was indicated to 
mean candidates with diversity 
characteristics such as gender and 
ethnicity). This happens, for example, 
when an arbitral institution provides a 
party-nominated arbitrator with a list ‘to 
consider’ alongside other candidates 
when appointing a chair. However, of 
those respondents who had received 
such a list, 85% had gone on to select an 
arbitrator from that list.  
 
2.3.3 Discussion 
 
Attitudes gathered from survey 
respondents mirrored those collected 
during the interview study in relation to 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
Figure 5. Attitudes towards diversity when considering candidates 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 

Figure 4. Selection criteria ranked in order of importance 
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decision-makers’ attitudes towards 
diversity on arbitral panels. There was a 
broad spread of views as to the 
importance of diversity in arbitrator 
selection, and in whether it is raised 
explicitly in discussions about potential 
candidates. However, decision-makers 
were significantly more likely to select a 
diverse candidate if they had been given 
a list of diverse candidates to consider 
adding to their shortlist.   
 
Survey responses on the question of 
what constitutes ‘sufficient professional 
experience’ highlighted another 
significant barrier to appointment. In 
particular, many arbitrators require a 
candidate to have several years’ and/or 
several cases’ experience before they 
are appointed. The implications of these 
findings are discussed further in Section 
3 below.  

  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Figure 6. Proportion of respondents raising diversity in discussions about 
potential candidates 
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3. DIRECTIONS FOR THE FUTURE 
 
 
Measurement is the first step to change. 
The research reported in this paper 
represents a significant step forward in 
seeking to capture the decision-making 
process behind arbitrator selection as 
well as attitudes towards diversity among 
experienced arbitrators in making those 
selections. Both the interview data and 
the survey data provide rich sources of 
valuable information in understanding 
these complex topics.  
 
3.1 Barriers to appointment 
 
These studies reveal several potential 
barriers which may prevent the 
appointment of potential candidates, 
regardless of diversity characteristics. 
However, for all the reasons discussed in 
Section 1 of this paper, these barriers 
are likely to prove harder to break for 
diverse candidates.  
 
Identifying these obstacles explicitly 
within the decision-making process can 
help individuals, interest groups and 

organisations direct their energies 
towards overcoming them.  
 
These potential barriers include the 
following:  
 

a. Where decision-makers need to 
come up with their own shortlist 
of names, the first hurdle is 
familiarity with potential 
candidates. Most decision-
makers consult their own 
mental rolodex of ‘arbitrators 
they know’ when putting their 
shortlists together. If decision-
makers don’t know or aren’t 
aware of a particular candidate, 
that candidate won’t make it on 
to the shortlist in the first place.  

 
b. Where a shortlist already exists 

(e.g. if the administering 
institution provides an arbitrator 
list), a candidate’s profile is 
again important – this time 
within the decision-maker’s due 
diligence process. Typically, 

decision-makers consult their 
own network to ‘background 
check’ potential candidates. If 
members of the decision-
maker’s network don’t know the 
candidate either, or cannot 
speak to their reputation, it is 
very unlikely that they will be 
chosen.  

 
c. Whether this is made implicit or 

explicit in a decision-maker’s 
mind, potential candidates need 
to meet certain criteria in order 
to be selected. Chief among 
these criteria is that the 
candidate possesses sufficient 
professional experience as an 
arbitrator. Lack of experience, 
whether real or perceived, is 
therefore a significant hurdle in 
achieving selection. Subject 
matter expertise is another 
critical criterion for arbitrators in 
many disputes, particularly 
those in niche areas like 
construction or life sciences. 
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The ‘experience’ factor presents 
something of a chicken and egg 
problem. How do arbitrators gain 
sufficient experience, if sufficient 
experience is a necessary criterion for 
appointment? Further research could 
examine the path of successful 
arbitrators looking at how they gained 
their first 5-10 appointments – especially 
in complex cases, where decision-
makers frequently emphasise the need 
for prior arbitrator experience. Similarly, 
future work should investigate where 
along the pipeline diverse candidates are 
being lost, and adjustments made 
accordingly to ensure that expertise is 
nurtured.  
 

3.2 Improving the arbitrator 
selection process  
 
This analysis also points to specific 
opportunities within the process where 
decision-makers can interrupt or reduce 
potential bias. Box 4 contains a handful 
of suggested practical steps. 
 
The net effect of de-biasing the selection 
process in this way should, over time, 
increase the number of diverse 
candidates being selected.  
 

CONCLUSION  
 
We are all acutely aware of our physical 
limitations and we know how to adjust for 
them accordingly. If we need to travel 10 
miles for example, we will drive or take a 
bus. We are far less aware of our 
cognitive limitations and the impact of 
those limitations on our judgments and 
decisions. When we attend conferences, 
we don’t realise that we seek out others 
who look and sound like ourselves. 
When we hear an idea, we don’t 
appreciate that our evaluation of its 
merits is influenced by the person 
presenting and whether or not we share 
the same gender or background. When 
we are called upon to select an 
arbitrator, all of these biases play a part 
in driving who we shortlist and who we 
select. Learning to recognise their 
influence is key to reducing those biases 
and ultimately achieving greater diversity 
in arbitral appointments. 

 
 

Box 4. Practical steps for decision-makers to reduce bias in arbitrator selection 

Networks 
 
Intentionally expanding personal networks to include a greater 
diversity of arbitrators.  
 
At conferences or external events, arbitrators could deliberately 
devote time getting to know individuals with a different diversity 
profile to their own.   
 

 

Shortlists 
 
Introducing greater rigour into the process of compiling shortlists.  
 
In addition to consulting their ‘mental rolodex’, decision-makers 
could refer to arbitrator lists or databases featuring diverse 
arbitrators, or databases which allow searching by diversity 
characteristic. Also, when creating the initial shortlist, decision-
makers could take a moment to step back and consider whether 
their list reflects a diverse selection of candidates; if it does not, 
decision-makers could take time to address that balance.  
 

 

Due diligence 
 
Enhancing existing methods for researching potential candidates.  
 
Decision-makers could consider expanding or changing the 
individuals they typically consult for informal references. In 
particular, those contacts should reflect some level of diversity, 
rather than reflecting the decision-maker’s own diversity profile.  

Deliberations 
 
Raising diversity when discussing potential appointments as a 
matter of standard practice.  
 
This is strongly encouraged by players at every level of the 
arbitration community: arbitrators, users, national disputes 
resolution providers, professional bar associations, international 
organisations and special interest groups.  
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NOTES 
 
1. Where parties to AAA arbitration do not appoint an arbitrator of their own accord, the AAA sends a list of 10-12 potential 
candidates (an arbitrator list) drawn from their National Roster of Arbitrators. The usual practice in domestic US arbitration is for 
each party to strike arbitrators they deem unacceptable and then rank the remaining candidates. The AAA then appoints the 
arbitrator with the highest joint ranking across the parties’ lists. 
 
2. Carter et al v Iconix Brand Group Inc et al, New York State Supreme Court, New York County, No. 655894/2018. 
 
3. One of the black candidates provided by the AAA was a partner at the law firm representing Jay-Z’s opponent in the 
underlying dispute. The three other candidates on the supplementary list were Asian-American, South Asian and Latino 
respectively. See Petitioners’ Memorandum of Law in Support of the Order to Show Cause for a Temporary Restraining Order 
and Preliminary Injunction in Carter et al v Iconix Brand Group et al, No. 655894/2018. 
 
4. According to the AAA Mission, Vision and Commitment to Diversity and Inclusion (AAA Mission), the AAA demands 
“impartial and fair treatment of all people with whom we come into contact, regardless of gender, race, ethnicity, age, religion, 
sexual orientation, or other characterization”. Accessible at: https://www.adr.org/MissionVisionCommitment2Diversity 
 
5. In 2009 for example, the AAA created the AAA Higginbotham Fellows Program “in order to provide training, mentorship and 
networking opportunities to up and coming diverse alternative dispute resolution professionals who have historically not been 
included in meaningful participation in the field”; see AAA Mission. The AAA has also formed partnerships and coalitions with 
numerous organisations to support diversity-related events which provide training and opportunities for diverse practitioners. 
 
6. The JAMS’ diversity model clause provides that: “The parties agree that, wherever practicable, they will seek to appoint a fair 
representation of diverse arbitrators (considering gender, ethnicity and sexual orientation), and will request administering 
institutions to include a fair representation of diverse candidates on their rosters and list of potential arbitrator appointees.”, 
JAMS Clause Workbook. Accessible at: https://www.jamsadr.com/clauses/#Diversity 
 
7. The CPR’s Model Diversity Commitment Clause provides inter alia that: “The parties agree that however the arbitrators are 
designated or selected, at least one member of any tribunal of three arbitrators shall be a member of a diverse group, such as 
women, persons of color, members of the LGBTQ community, disabled persons, or as otherwise agreed to by the parties to this 
Agreement at any time prior to appointment of the tribunal.” Accessible at: https://www.cpradr.org/resource-center/model-
clauses/arbitration-model-clauses/diversity-focus 
 
8. The CPR’s Diversity, Equity & Inclusion Statement states that: “CPR is committed to increasing diversity, equity and 
inclusion in the dispute resolution field, especially among women and minorities, who continue to be underrepresented as 
neutrals even though robust evidence demonstrates that diversity improves group decision-making. Those arbitrators who have 
self-identified as having one or more diverse characteristics are indicated on the attached Slate of Candidates. Members of 
CPR's Panels of Distinguished Neutrals undergo a rigorous vetting process and comprise those among the most respected 
mediators and arbitrators in the world. While considering the variety of factors that make a candidate right for your dispute, 
CPR encourages you to remain cognizant of the role that implicit bias can play in the selection process and to consider the 
value of diversity and the role that your selection plays in furthering inclusion in the dispute resolution community.” Accessible 
at: https://www.cpradr.org/about/diversity 
 
9. According to the CPR’s Diversity Commitment, the CPR and signatories from the corporate and law firm community commit 
inter alia to include diverse neutrals on arbitrator lists and to discuss the importance of selecting diverse arbitrators. See CPR’s 
National Task Force on Diversity, Diversity Commitment. Accessible at: https://www.cpradr.org/about/2020-diversity-
commitment 
 
10. The ERA Pledge seeks to increase the number of women appointed as arbitrators “with the ultimate goal of full parity”. See 
http://www.arbitrationpledge.com 
 
11. ABA Resolution 105 also urges “[dispute resolution] providers to…expand their rosters with…diverse neutrals…and to 
encourage the selection of diverse neutrals”. Accessible at: 
https://www.americanbar.org/content/dam/aba/images/abanews/2018-AM-Resolutions/105.pdf 
 
12. The ABA Summary and Action Steps document accompanying ABA Resolution 105 encourages neutrals to “select or 
appoint diverse neutrals as chairs of arbitration panels”, as well as sponsor and mentor diverse neutrals, and initiate 
discussions on diversity. Accessible at: 
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/leadership/aba-resolution-105-summary-and-
action-steps.pdf 
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NOTES cont. 
 
13. For recent reporting figures, see Cole, S. R. (2021). Arbitrator Diversity: Can It Be Achieved?, Washington University Law 
Review, 98(3): 965-995. 
 
14. In this discussion, the terms “cognition” and “cognitive” refer to processes we usually associate with thinking, such as 
making judgments or decisions about a particular topic. 
 
15. Scopelliti, I., Morewedge, C. K., McCormick, E., Min, H. L., Lebrecht, S. & Kassam, K. S. (2015). Bias Blind Spot: Structure, 
Measurement, and Consequences, Management Science, 61(10): 2468-2486. 
 
16. Shepard, R. N. (1981) Psychological complementarity. In: Kubovy, M. & Pomerantz, J. R. (eds) Perceptual Organization, 
Hillsdale, NJ: Lawrence Erlbaum Associates, pp. 279-342. 
 
17. Da Silva, S., Matsushita, R., Pereira, M. and Fontana, M. (2020). Real estate list price anchoring and cognitive 
ability, International Journal of Housing Markets and Analysis, 12(4): 581-603. 
 
18. Judges who threw a 9 gave the hypothetical defendant on average 8 months’ imprisonment, whereas judges who threw a 3 
gave on average 5 months’ imprisonment for the same crime. Englich, B., Mussweiler, T. & Strack, F. (2006). Playing dice with 
criminal sentences: the influence of irrelevant anchors on experts' judicial decision making, Personality and Social Psychology 
Bulletin, 32(2): 188-200. For a discussion of how some of these cognitive biases may impact arbitral decision-making, see 
Sussman, E. (2013). Arbitrator Decision Making: Unconscious Psychological Influences and What you can do About Them, 
American Review of International Arbitration, 24: 487-514. 
 
19. For those familiar with Daniel Kahneman’s work on human cognition, these heuristics correspond with ‘System 1’ thinking, 
which is fast, intuitive and automatic; it is how we operate the majority of the time. The alternative ‘System 2’ thinking is 
effortful, slow and deliberative. Difficulties arise when System 1 thinking is engaged during a task for which we ought to be 
using System 2. See Kahneman, D. (2012). Thinking Fast and Slow, Penguin. 
 
20. This is also referred to in the literature as “implicit stereotype”; Greenwald, A. G., Banaji, M. R. (1995). Implicit social 
cognition: Attitudes, self-esteem, and stereotypes, Psychological Review, 102(1): 4-27. 
 
21. Taijfel, H. (1970). Experiments in intergroup discrimination, Scientific American, 223(5): 96-102.  
 
22. For a seminal study in this area, see Tajfel, H., Billig, M. G., Bundy, R. P. & Flament, C. (1971). Social categorization and 
intergroup behaviour, European Journal of Social Psychology, 1: 149-77. 
 
23. The Halo Effect was first documented in 1920 by Edward Thorndike, who analysed the way military officers ranked 
subordinates. He found that if a solder had a strong physical appearance, officers also considered them to have impressive 
leadership abilities. If a solider demonstrated loyalty, they were also rated as highly intelligent. Thorndike, E. L. (1920). A 
constant error in psychological ratings, Journal of Applied Psychology, 4(1): 25-29. 
 
24. Eagly, A. H., Ashmore, R. D., Makhijani, M. G. & Longo, L. C. (1991). What is beautiful is good: A meta-analytic review of 
research on the physical attractiveness stereotype, Psychological Bulletin, 110: 109-128. 
 
25. See, for example, Downs, C. A. & Lyons, P. M. (1991). Natural Observations of the Links Between Attractiveness and Initial 
Legal Judgments, Personality and Social Psychology Bulletin, 17(5): 541-547, in relation to fines for minor misdemeanors.  
 
26. See, for example, Stewart, J. (1985). Appearance and Punishment: The Attraction-Leniency Effect in the Courtroom, 
Journal of Social Psychology, 125(3): 373-378, in relation to sentence lengths.  
 
27. By way of illustration, it is well documented that women speak up far less frequently than men in public settings such as 
meetings and events. For example, accounting for the gender ratio of the audience, one recent study found that men asked 
almost twice as many questions as women at a large international conference; Hinsley, A., Sutherland, W. J. & Johnston, A. 
(2017). Men ask more questions than women at a scientific conference, PLoS ONE, 12(10): e0185534. Similar trends are 
reported in a large-scale observational study across 10 countries; Carter, A. J., Croft, A., Lukas, D. & Sandstrom, G. M. (2019). 
Women’s visibility in academic seminars: Women ask fewer questions than men, PLoS ONE, 14(2): e0212146. 
 
28. Accessible at: ambar.org/widrdirectory 
 
29. Compiled by Nancy M. Thevenin of Thevenin Arbitration and Katherine Simpson of Simpson Dispute Resolution. 
Accessible at: https://www.simpsonadr.net/pro-bono.php 
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NOTES cont. 
 
30. The Swiss Arbitration Association’s database is searchable by gender. Accessible at: 
https://www.swissarbitration.org/centre/arbitration/find-an-arbitrator/ 
 
31. Fellowship in CCA is by invitation of the Board. Membership criteria include substantial experience as a commercial 
arbitrator, high ethical standards, and high regard in the field among academics, other neutrals, and counsel. See: 
https://www.ccarbitrators.org/about/ 
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